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The Topic

• The current “court-like” approach

– Criticized as inefficient and costly

– Gives the public a voice

• Legal Perspective

– Protect the rights of the individual through 

procedural fairness
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DISCLAIMER

• Comments or opinions expressed in this 

presentation, both written and oral, are those 

of the author alone and do not represent the 

views of any client of Blake, Cassels & 

Graydon LLP, present, past or future.
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The Issue

• Reconciliation of procedural justice with 

effective government

• Balance between need for efficiency in 

administrative process and need to ensure 

participants are not harmed by the absence of 

procedural safeguards
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Context of the Issue

• Not new—but topical 

• Increased complexity, time and expense of 

regulatory proceedings

• “Over-judicialization”—look for alternatives

• “kill all the lawyers”
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Developments

• Legislative changes

– 2012 changes to National Energy Board Act

• “Social license”

– Mistrust of existing processes for regulation

– Extra-legal requirements?

• Activist obstruction of process to force larger 

debates that (they think) are not happening
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“Flood the Intervention Process”

• Energy East Application to Participate 
process at National Energy Board

• Greenpeace and 350.org website campaigns to 

“flood the intervention process with thousands of 

applications demanding” that the National Energy 

Board evaluate climate change impact

• 2275 ATPs, 68% dealing with climate change

– Enbridge Northern Gateway—4000 ATPs

– Enbridge Line 9 Reversal hearing
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Is the Regulatory Process Broken?

• Legal perspective—answer is “no”

• Critical to maintain procedural fairness

• Fairness, through court-like process, is 

essential to trust in and credibility of decision 

making process

• Robust application of existing law and powers 

can avoid regulatory paralysis
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“It has been said that democracy 

is the worst form of government, 

except all those others that have 

been tried.”

-Sir Winston Churchill
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Current Regulatory Paradigm

• Regulatory tribunals are creatures of statute—

jurisdiction must be express or by necessary 

implication  
• ATCO Stores Block  2006 SCC 4

• Regulatory tribunals are created to increase the 

efficiency of the administration of justice 
– IWA v. Consolidated-Bathurst Packaging Ltd. [1990] 1 SCR 282 

per Gonthier, J.

• Public interest mandate
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Administrative Law Principles

• Governments must operate in accordance with 

principles of administrative law.
• Roncarelli v. Duplessis [1959] 1 SCR 121

• Duty of procedural fairness
• Baker v. Minister of Citizenship and Immigration [1999] 2 SCR 

817

• Rules of natural justice
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Duty of Procedural Fairness

• Baker
– “Although the duty of fairness is flexible and variable, and depends on an 

appreciation of the context of the particular statute and the rights affected, it is 

helpful to review the criteria that should be used in determining what 

procedural rights the duty of fairness requires in a given set of circumstances. I 

emphasize that underlying all these factors is the notion that the purpose of the 

participatory rights contained within the duty of procedural fairness is to 

ensure that administrative decisions are made using a fair and open 

procedure, appropriate to the decision being made and its statutory, 

institutional and social context, with an opportunity for those affected by the 

decision to put forward their views and evidence fully and have them 

considered by the decision-maker.” (para 22)
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Rules of Natural Justice

• Procedural fairness is not a fixed concept

– Meaningful opportunity to present case fully and 

fairly
• Sara Blake, Administrative Law in Canada

• Rules of natural justice

– Right to be heard (audi alteram partem)

– No bias

– Reliance on relevant facts
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Historical Process

• Tribunals are masters of their own procedures, 

subject to rules of natural justice

• Evidence based decision making

• No requirement to have hearings, oral or 

written, unless by particular statute

• Hearings can involve written (information 

requests) and oral (cross-examination) 

elements
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• Information requests

• Cross-examination

– 2 purposes: proving untruths and completing the 

story  Wigmore

– Interrogation of opponent witness for the purpose 

of eliciting facts favorable to your case, or to 

impeach credibility in order to reduce the weight 

of unfavorable testimony
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Oral Hearings

• Why do regulators choose oral hearings?

– Public interest mandate—fundamental obligation 

is on the regulator which must test the application

– Value of strong interventions and complete record 

in reaching informed and reasoned decision

– Necessary to deal with conflicting evidence
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– Avoid appeals—audi alteram partem

• little constraint on information requests or cross-

examination

– No bias—not only no bias but no perception of 

bias

– Settlements unacceptable

• Public interest mandate
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• As masters of their procedure, regulators can:

– Decide what requests for information may be 

allowed 

– Decide when to allow cross-examination

– If allowed, decide when to curtail cross-

examination

• Trend to judicial deference
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Oral Hearings/Cross-Examination 

in Regulatory Context

• Procedural fairness is required.  
• Baker

• No right to oral hearing/cross-examination but 

denial is problematic if citizen’s rights are 

involved. 
• Innisfil v. Vespra [1981] 2 SCR 145

• What is important is the right to correct or 

controvert prejudicial statements 
– Emery v. Alberta (WCB) 2000 ADQB
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When Cross-Examination?

• refusal to permit cross-examination does not 

constitute a denial of fairness, if equally effective 

methods of responding are available

• Oral hearing with cross-examination generally only 

required where the credibility of witnesses is in issue
• Blake, cited at AUC Ruling para. 37

• Cross-examination more when dealing with finance 

than economic and social policy  
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Factors 

• Factors re refusal of cross-examination being a 

breach of procedural fairness

– whether the procedure was fair 

– whether the tribunal exercised its discretion 

in good faith (no bias)

– whether the tribunal listened to both sides 

(right to be heard)

• Emery
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Circumstances

• Circumstances that suggest a need for cross-

examination

– credibility

– evidence of vital importance to the matter at 

hand

– Combination: other circumstances
• Emery, para 24
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Summary of Law

• Regulators have the legal tools to run an 

efficient regulatory process

• Avoid paralysis of regulatory system by robust 

application of Baker, Innisfil and Emery 

• Limit cross-examination—when and how 

much

• Already doing it—3 examples
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TMX(1)

• NEB Trans Mountain OH-001-2014

– Over 400 intervenors and only 15 months to make 

recommendation to Cabinet

– “The Board is not persuaded that there is a right to 

have oral cross-examination of all evidence in the 

circumstances of this Application”

• Blake—concept of procedural fairness is not fixed, but 

varies with the context of the interest at stake.  “those 

whose interests were affected had a meaningful 

opportunity to present their case fully and fairly”.24



TMX (2)

• Must act in accordance with principles of 

natural justice

• Process meets principles

• Written questions and response are sufficient 

to probe evidence

• Proceeding does not involve individual liberty
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LDC Junction Application

• MH-002-2013—Union and Gaz Metro application to 

NEB for s. 71 order directing junction with 

TransCanada Mainline

• NEB ordered written hearing under expedited process 

(no cross-examination)

• On review, NEB decided to include cross-

examination because it was persuaded that “it would 

benefit from having cross-examination on the issues 

raised by the Junction Application.”
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AUC AltaLink Ruling

• Applied Baker

• Oral hearing not warranted to ensure fair and efficient 

determination of the merits of the application

• Factors

– No statutory right to oral hearing

– Limited scope of public interest mandate

– No past practice

– No deficiency of evidence
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Conclusions 

• Regulatory process is not broken

• Court-like procedures are necessary to provide 

procedural fairness

• Regulators have the power to make their 

processes efficient and effective
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Conclusions 

• Faced with time constraints and activist 

obstructionism, regulators can avoid paralysis 

of regulatory system by robust application of 

Baker, Innisfil and Emery factors

• Enforce relevance, utility and probative value 

in order to improve efficiency in the hearing 

room 

29



Conclusion 

• The current form of regulatory process is the 

worst, but for all the rest
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